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STATEMENT OF QUESTIONS PRESENTED 

The complainant was sleeping soundly about 4:00 A. M. 
Monday, September 14, 1953, when she was awakened by a 
hand on her face and the point of a knife at her neck. She 
was told to be quiet or she would be killed. Her assailant 
had intercourse. All this took place in the dark. The com¬ 
plainant in the nude fled from the room into the public hall 
screaming. Police found the back door had been forced 
by breaking a hasp containing a bolt. Appellant’s knife, 
razor sharp and excessive in length, was recovered on the 
scene and a fingerprint on the back door was identified as 
his. It was shown he had been wearing sponge-soled shoes 
and had had a flashlight. Appellant at first denied the 
crime, then confessed when his fingerprint was identified. 
At the trial lie reiterated a confession made to his mother. 
If not so complete as the one to the police, the details were 
supplied in essence by appellant’s testimony and that of 
his witnesses. 

In the opinion of the appellee the questions are: 

(1) Was appellant’s confession at 10:00 P. M. involun¬ 
tary because he claimed he had had no supper and was tired 
from lack of sleep the night of the crime? 

(2) Where evidence of guilt was overwhelming, and the 
prosecutor affirmatively sought to avoid prejudice in the 
course of the trial, was appellant prejudiced by remarks 
in argument dealing with the belatedness of appellant’s 
claim of consent in which the crime was characterized and 
its gravity pointed out? 
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COUNTERSTATEMENT OF THE CASE 

The indictment charged appellant with having, on Sep¬ 
tember 14, 1953, raped Alice Vande Sandt (R. 675 )d Con¬ 
victed by a jury, appellant was sentenced to a term of ten 
to thirty years (R. 683). 

The victim of the crime was Miss Alice Vande Sandt, 
twenty-six years old, for several years an employee of the 
Immigration and Naturalization Service (R. 55, 134). 

At the date of the crime, Monday, September 14, 1953, 
she resided at 433 Kennedy Street N. W., Apartment 2, 
situated on the first floor (R. 55, 152, 165). She was a 
stranger in the neighborhood, having been there about 
a week; two weeks before she had come to share the apart- 

1 Record pages are indented in margin of joint appendix. 
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mcnt of Miss Grace Winchcll, but during this interval had 
been away for several days (R. 77, 135). 

Miss Yande Sandt’s apartment was in a building contain¬ 
ing two apartments on the first floor and two on the second 
(R. 152, 172). The building was one of a row of similar 
four-family apartment buildings in the four hundred block 
of Kennedy Street (R. 172). 

The block between Kennedy Street and the south side 
of Longfellow Street is bisected by an alley running par¬ 
allel to and behind these streets (R. 160, 170). From this 
alley to the rear of 433 Kennedy Street there is a deep yard 
(R. 169, 170). Access to the rear of the building is by way 
of a fenced walkway, running approximately one hundred 
feet along the center line of the yard (R. 228, 31S). The 
pathway ends at a vestibule, on the right side of which 
is a door leading from the yard to the porch of Apartment 2 
(Gov. Ex. 2, R. 111). 

Apartment 2 has but one bedroom, with two windows 
opening on the back porch (R. 57, 81, 82). However, the 
side of the porch forming the rear of the building is of wood 
to waist height and from there to the ceiling there is a 
bamboo blind (R. 79, 80; Gov. Ex. 2, R. 111). 

The only way to the bedroom from the back is through 
the porch, thence across the porch (approximately seven 
feet wide), through the kitchen door and the hallway-dinette 
(R. 60, 89, 298; Gov. Ex. 3, R. 111). The bedroom has but 
one door, which opens off the dinette-hallway (R. 64, 85). 

On the inside of the door leading from the porch to the 
yard there was attached a sliding bolt fitting into a hasp 
fastened to the door jamb (R. 58; Gov. Ex. 2, R. 111). This 
hasp (Gov. Ex. 8, R. 338), insecurely attached, had been re¬ 
fastened to the door frame by Miss Vande Sandt on Satur¬ 
day, September twelfth (R. 58, 104). She had not been 
provided with a key to the kitchen door (R. 104, 105). 

On Sunday evening, September 13, 1953, Miss Vande 
Sandt was alone in the apartment, her roomate having left 
on her vacation the day before (R. 57, 78). She retired about 
midnight (R. 57). Prior thereto she bolted the door from 
the porch to the yard and pushed a card table against it; 



3 


she also placed a telephone stand against the inside of the 
kitchen door (R. 57, 58). 

The back of the apartment building could hardly be seen 
in the dark from the alley because of the great depth of the 
yard and its shrubbery (R. 228, 229, 318). However, a 
prowler in the yard shining a flashlight through the bamboo 
screen would have seen the condition of the bolt on the 
porch door (at a right angle to the screen which parallels 
the end of the yard), the table pushed against it, and that 
Miss Vande Sandt was alone in the bed (R. 184, 185, 320, 
334; Gov. Ex. 2, R. 111). 

Miss Vande Sandt went to sleep in the nude. Wakened 
by a hand on her face, she felt the point of a knife at her 
neck and was told “ ‘Be quiet or I will kill you’ ”. (R. 
60, 61). 

In an effort to be rid of her assailant she offered him 
money and told him to return later (R. 61, 90, 145). Dur¬ 
ing this conversation he held the knife against her neck 
(R. 89). 

Lifting the covers off, he got in bed and had intercourse 
with the complainant (R. 62). Part of this time the handle 
of the knife was held against her side and later she be¬ 
came “aware that . . . he no longer had the knife in his 
hand” (R. 62-64). When he got up she pushed the knife 
under the mattress (R. 65, 66). 

She was told to turn over and put her face on the pillow. 
Her assailant kept turning a flashlight on and off (R. 65). 

When the rapist went to the other side of the bed Miss 
Vande Sandt “jumped out and ran . . . through the 

living room and into the hall which was used by everyone 
. . '.” (R. 67). 

Mr. Joseph Mandelberg, an employee of the Army Map 
Service, occupied with his wife Apartment 3 on the second 
floor (R. 147, 148). He did not know’ Miss Vande Sandt 
(R. 151). 

About four A. M., Monday, September fourteenth, Mr. 
Mandelberg was awakened by a “big noise”, as if “some¬ 
thing or somebodv hit the floor”, seeming to come from the 
apartment underneath (R. 148). Almost simultaneously 
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he heard a sound like “people running . . . and a scream” 
(R. 148, 156). The witness continued: 

“Then I heard another scream ... it seemed to be 
coming from the hallway down the hall. Then I heard a 
woman scream ‘Rape,’ and I heard some sobbing and 
I heard some banging as if someone was banging on 
the door ... I couldn’t tell what door it was. It 
could have been on one side or the other side of the floor 
below, and then I heard the sound of running upstairs 
toward the apartment on my floor. You couldn't tell 
whether it was one person or more than one person 
running up those stairs. Then 1 heard a loud banging- 
on my door and ... I heard the words, ‘I have been 
raped.’ . . . The voice said ‘Please let me in.” It 
says, ‘I am the girl from the apartment downstairs,’ 
and I heard sobbing and I went to the door and opened 
it and she came in . . . She didn't have any clothes 
on, and I sent her into the bedroom where my wife put 
a robe on her, and then I called the police. . . . She 
seemed to be very hysterical, weeping and sobbing. 
You couldn’t get any story out of her.” (R. 149, 150). 

Awaiting the arrival of the police, Mr. Mandelberg stated, 
“She was weeping, sobbing, making all sort of disorganized 
movements with her arms and legs. She made incoherent 
sounds as to what happened. 5Ve couldn’t get a straight 
story from her” (R. 150). 

Officer Dale G. Tippery, of the Metropolitan Police, as¬ 
signed to Xo. 6 Precinct, and his partner, Officer James A. 
Donahue, arrived at 433 Kennedy Street, X. AY. in a scout 
car shortly after four A. M. (R. 158, 159, 162, 163). They 
proceeded to the Mandelberg apartment, the officers ob¬ 
serving that AHss Vande Sandt “was highly emotional, 
upset, crying.” “She was dressed in a kimono, house 
coat, had no shoes on. . . . She was highly upset and 
seemed very confused” (R. 159, 163). 

AYhen Officer Tippery returned Miss Vande Sandt to her 
apartment, other officers were there (R. 162). She told them 
where the knife Avas and identified it to Officer Tippery 


(R. 66, 160). It was a clasp knife, nine inches long, with a 
four-inch blade aptly described by the defense as “sharp as 
a razor” and “extremely sharp” (Br. 16, R. 566; Gov. Ex. 
1, R. 338). 

Before retiring Miss Vande Sandt had left her handbag 
closed on the top of the dresser in the bedroom. When she 
returned the handbag was open, the billfold had been taken 
out of it and unzipped, but none of the contents, about five 
dollars, was missing (R. 69, 108, 110). 

It was found that the kitchen door had been opened and 
the telephone stand pushed away from it (R. 70). The card 
table had been pushed from the door from the porch to the 
yard, and the hasp which had received the bolt was missing 
from the door jamb (R. 70; Gov. Ex’s 2, 8, R. Ill, 338). 

Arriving shortly after four A. M., Sergeant Robert D. 
Weaver, Sex Squad, noticed the hasp on the floor (R. 166). 
Officer Charles A. Mackie later picked up the hasp (de¬ 
signed for fastening by two screws) off the floor about three 
feet to the right of the door to the yard; he also found one 
screw (R. 293; Gov. Ex. 8, R. 338). 

It was stipulated that later that morning, Monday, Sep¬ 
tember 14, 1953, the complainant was examined at Gallinger 
Hospital and spermatozoa found in her vagina (R. 267). 

As the bedroom had been pitch dark, Miss Vande Sandt 
never saw her assailant and told the police she would not 
be able to recognize him (R. 62, 129). The police elicited 
from her, by question and answer, such descriptive details 
as that his voice was “low and quiet”, he “had on clothes 
. . . either denim ... or hard finish”, that he was of 
“medium height” and “wasn’t fat” (R. 96, 129, 130, 145). 

She testified at the trial, “If I had to pick the person who 
was in my apartment I couldn’t possibly do it. There are 
probably thousands of people who wrnuld fit the description” 
(R. 145). Asked if appellant fitted the general description, 
she replied “I have tried to answer that question. I would 
say yes, but it could have been many other people who would 
fit the same general description” (R. 146). 

The appellant, Girado V. DeLorenzo, lived with his wife, 
mother and stepfather, George C. Newhouse, at 438 Long- 
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fellow Street, N. W. (R. 365, 377). This house is in the 
same block with complainant’s apartment and is diagonally 
across from it, both premises being situated on opposite 
sides and back of the alley between Longfellow and Kennedy 
Streets (R. 169, 170). 

About two P. M. on Monday, the day of the crime, Officer 
Sylvan Yuter interviewed appellant’s mother (R. 168, 189). 
He told her lie wished to talk to her son with reference to 
the rape of Miss Vande Sandt (R. 190). He said he was 
going to attempt to locate her son at work and if unsuccess¬ 
ful would return later (R. 190). 

At six P. M. the appellant returned and a half hour later 
Officer Yuter came and took him to police headquarters 
where he was fingerprinted and asked about his movements 
Sunday night (R. 405, 169, 170). Appellant denied com¬ 
mitting the crime. He told the officers that he had been 
drinking beer in a tavern Sunday night, returning home 
about eleven-thirty P. M. He stated he had watched tele¬ 
vision until twelve-thirty A. M., Monday, and then went to 
bed, never leaving the house (R. 170-173). 

The officers thereupon proceeded to drive appellant home 
(R. 173). When they reached McMillan Reservoir, about 
halfway to appellant’s home, a radio call directed Officer 
Yuter to communicate with headquarters by telephone (R. 
172-174, 218, 409). The officer went to call box where he 
was ordered to return appellant to headquarters as a finger¬ 
print, found on the door to the yard, had been identified as 
appellant’s (R. 174, 409: Gov. Ex. 5, R. 338). As appellant 
conceded on the stand. Officer Yuter, upon returning to the 
auto, informed appellant of this new development. Appel¬ 
lant testified “They wanted to know what I had to say 
about it ... I had nothing to say” (R. 410). According to 
Officer Yuter, he merely “hung his head” (R. 175). 

At headquarters appellant was interviewed by Officer 
Mackie and Officer Yuter (R. 293). He orally confessed. 2 

2 Prior to the recitation of this confession, defense counsel ob¬ 
jected at the bench on the ground that the statement was “involun- 
tary in law” (R. 175) The court repeatedly inquired whether the 
defense wanted a hearing “out of the presence of the jury” (R. 176, 
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In addition to the details set forth in the margin, 3 appel¬ 
lant stated to the officers there were no lights on in the apart¬ 
ment (R. 320). When the complainant ran out screaming, 
he looked for his knife but couldn’t find it and left by the 
rear door (R. 180, 181). 

Appellant claimed that he had never seen his victim before 
(R. 229, 319). He stated he could not tell how he happened 
to pick this apartment, and had never been at the spot be¬ 
fore (R. 228, 320). 

After the attack Miss Vande Sandt sought refuge at the 
home of her office supervisor, Mrs. Bern Berard, and on the 
evening of the crime both came to headquarters at the re¬ 
quest of the police (R. 250, 251). Appellant repeated his 
confession in front of these ladies (R. 182). Prior to this 
he had refused to reduce it to writing (R. 297). At about 
twelve-thirty A. M., Tuesday, September 14, 1953, appellant 


177). Defense counsel replied “I don’t want it ... I just want 
to make the point” (R. 177). As a result, the reasons for appellant’s 
arrest were not fully developed because of their possibly prejudicial 
effect upon the jury (E.g., R. 206). 

3 Officer Mackie’s version is as follows: “The defendant, about 
10:15 p.m. the defendant stated that he was awakened around 3 
o’clock in the morning by someone coming into his house; that he 
went downstairs to investigate and saw that his back door had been 
broken into. He stated he went back upstairs, got a flashlight 
and a knife, and he said he came down again and went out and 
through his back yard and across the alley, into the yard across the 
alley from him, at which time he went there and was throwing the 
flashlight into the rear porch and saw a girl asleep on the bed; that 
he went on, opened the porch door and the kitchen door, and he 
said that there was something behind both doors that moved when 
he pushed them, and that he went into the bedroom where the girl 
was sleeping and put the knife to her neck and woke her up. He 
said he told her something to the effect ‘Don’t scream,’ and that he 
made her have intercourse with him; that after he had intercourse 
with her he told her to turn over on her stomach and keep her head 
in the pillow. And he stated at that time he went to the bureau 
where her pocketbook was, went into her billfold and removed sev¬ 
eral bills but he said she didn’t have much money in there so 
he left it, and he said at that time the girl jumped up and ran out 
of the room” (R. 295). 
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reenacted his entry of the apartment in the presence of the 
officers, the complainant and Mrs. Berard (R. 1S4). 

Thereafter the officers went to appellant’s home to get 
the clothes he had been wearing the night of the crime 
(R. 187, 244). By then the appellant was handcuffed (R. 
1S8). According to the officers the following then occurred: 

“. . . his mother started screaming and yelling, 

Girardo, what did vou do? What did you do?’ 

“He hung his head for a moment and . . . finally 
looked up and said, ‘I did that thing across the street.’ 

“She said, ‘You did what?’ 

“He said, ‘I took advantage of that girl.’ ’’ 

(R. 1SS, 335). 

Appellant admitted this incident on the stand, his ver¬ 
sion being: 

“My mother asked me just what I did. She was crying 
at this time and I don’t know exactly the words I said 
to her, but I believe it was words saying I had inter¬ 
course with her’’ (R. 422). 

The officers recovered the clothes worn by the appellant 
the night of the crime, a blue work shirt and blue dungarees 
of hard material (R. 244, 230). Appellant testified at the 
trial he also had worn thick “sponge soled shoes’’ (R. 390). 

Officer Clayton E. Keys, fingerprint examiner of the Met¬ 
ropolitan Police Identification Bureau, testified that four- 
thirty A. M., Monday, September 14, 1954, he went to Miss 
Vande Sandt’s apartment (R. 268, 269). On the door leading 
from the porch to the yard he found a fingerprint on the 
door's width, the portion fitting next to the jamb when the 
door is closed (R. 269, 283). The print was on the ex¬ 
treme edge, as if made in pulling the door (R. 269, 283). 

Officer Keys dusted the print and lifted it off by means 
of a transparent tape which he placed on paper (R. 270, 
271: Gov. Ex. 5, R. 33S). The officer took impressions of ap¬ 
pellant’s fingerprints (R. 273; Gov. Ex. 6, R. 338). After 
comparison the officer found the print on the door to be an 
impression of appellant’s right middle finger (R. 283). He 
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demonstrated to the jury twelve matching points of identity, 
which he characterized as “. . . more than enough for 
positive identification . . (R. 273, 276-278). 

Further investigation disclosed that the knife was one of 
a pair procured from Fries, Beall & Sharp Company by the 
appellant (R. 285, 300). The police recovered from Frank 
Catania, a friend of the appellant, a knife identical with 
the one found at the scene (R. 263, 264; compare Gov. Ex. 
1, R. Ill with Gov. Ex. 4, R. 264). Frank Catania testified 
that some months before appellant, after showing him the 
two knives, presented him with one (R. 263, 264). 

It is thus clear that prior to the identification of appel¬ 
lant’s fingerprints there was strong evidence of the corpus 
delecti. 

The time of the offense, four A. M., secured absence of 
witnesses and a mask of darkness to obscure the movements 
of the prowler. The scene was such that by use of a flash¬ 
light he could observe the door inadequately secured and 
that his victim was alone. 

The complainant’s fear was demonstrated hv her flight 
in the nude to secure the protection of her neighbors. The 
weapon found at the scene indicated that the act was per¬ 
petrated while the complainant -was under “dread of instant 
murder”. 4 

There was evidence that force was used against the doors; 
that complainant’s wallet and handbag were disturbed. 
There was medical evidence indicating coition. 

There was no indication that anything motivated com¬ 
plainant’s actions other than the fact of rape. She could 
identify no individual. Knowledge of the crime was not 
conveyed to the authorities by means of a complaint, but 
was a result of the res gestae of the crime itself, a scream of 
“rape” in the course of precipitant flight. 

Left was the problem of identifying the criminal. As 
the crime was perpetrated in the dark the victim could only 


4 Ewing v. United States, 77 U.S. App. D.C. 14,16, n. 1,135 F. 2d 
633 (D.C. Cir. 1942), cert, denied, 318 U.S. 776 (1943). 
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describe his clothes as “hard finish”, his voice as low, and 
furnish his approximate height and weight. 

At first appellant denied his guilt, his alibi being that he 
had been home in bed with his wife. Subsequent to the 
identification of his fingerprint, he confessed and later con¬ 
fessed to his mother. 

At the trial there was little indication during the cross- 
examination of the complainant that the defense would be 
consent on the part of the prosecutrix, rather than mistaken 
identity. Complainant was subjected to a two-dav cross- 
examination, in which she was forced to repeat more than 
once the details of her ordeal (e.g., R. 138). The greatly 
detailed story of appellant relating to claimed prior ac¬ 
quaintance and invitation to the apartment was not sug¬ 
gested in the protracted course of cross-examination, the 
defense contenting itself with two short questions as to 
whether complainant knew who her assailant was or had 
been expecting him (R. 90). 

Appellant’s testimony that complainant had consented 
was not supported by any significant circumstance. Rather 
he largely admitted and attempted to explain many of the 
details of the prosecutrix’ testimony and circumstances cor¬ 
roborating these items. 

Appellant admitted on the stand the following: 

He arose about three A. M., Monday, September 14, 1953, 
waiting until those in the household were asleep (R. 8S8, 
404). The knife (Gov. Ex. 1, R. 338) was his (R. 390). He 
equipped himself with the knife and a flashlight (R. 389). 
He dressed in “ . . . blue Levi’s and blue denim shirt 
. . . ” and thick “sponge soled” shoes (R. 390). He en¬ 
tered the apartment through the back yard and porch (R. 
393), His purpose was to have sexual relations (R. 456). 
The kitchen and porch were “rather dark” and there w^as 
an obstruction behind the kitchen door (R. 394, 450). He 
had intercourse with the complainant (R. 398, 399), and 
prior to the act he laid his knife beside Miss Vande Sandt 
(R. 398). Afterwards he told the complainant to turn her < 
head (R. 399). When the complainant left the bedroom he 
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looked for his knife and couldn’t find it; then he returned 
home (R. 469, 402). Appellant fixed the interval between 
his leaving his home and returning at “About a half hour” 3 * 5 6 
(R. 404). 

Appellant explained on the stand why he had donned 
the soft-soled shoes and equipped himself with the imple¬ 
ments of the prowler, the deadly weapon and the flashlight. 
This was a ruse he adopted to explain his leaving to his 
wife who, he claimed, awoke w T hen he left his bed (R. 388, 
389). Appellant allegedly told his wife the falsehood that 
he had heard someone downstairs and was “going down to 
investigate ...” (R. 388). Even with this disturbing 

knowledge, his wife, he asserted, waited calmly in their room 
for his return a half hour later (R. 403, 404). 

Appellant’s claim of prior acquaintance with the com¬ 
plainant was embarrassed by the conceded fact that her de¬ 
nial wms supported by the circumstance that it was impossi¬ 
ble for him to have known her long, or to have first met her 
when he said he did. The complainant had come to reside 
at the apartment on Saturday, August 29, 1953 (R. 77). 
From Saturday, September fifth, through Wednesday, Sep¬ 
tember ninth, she had been out of the city (R. 135). Yet 
appellant claimed to have first met her approximately Sep¬ 
tember 5, 1953, describing this date as “about a week after 
my marriage ...” (R. 377, 202). 

According to the appellant they met for the first time on 
Kennedy Street. He had never seen her before. She said 
hello to him and he answered and kept on (R. 380). He 
claimed to have encountered her once or twice on the street 
subsequent to September fifth. 

The only conversation c appellant claimed to have had 

3 In addition to these actions of appellant, which he admitted on 

the stand, he testified that the handbag on the dresser had been dis¬ 

turbed (R/395). But he claimed this was done by complainant in 
taking a handkerchief out of the bag. Ibid. 

6 In addition to other implausibilities surrounding appellant’s 
claim of acquaintanceship with the complainant, this purported en¬ 
gagement was not only vague as to the day, but appellant was 
forced to admit on cross-examination that the complainant had no 
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with the complainant, Miss Vande Sandt, allegedly took 
place on Friday, September 11, 1953, two days before the 
crime (R. 380, 432). He testified that on his vrav home from 
work he went in a drugstore in the neighborhood where he 
encountered the complainant. He sat down in a booth with 
her, introduced himself by a false first name, and asked for 
a date. She then invited him to her apartment and he told 
her he would come Saturday or Sunday. He was in the 
drugstore approximately ten minutes, leaving her there 
(R. 387, 381-3S4). 

Constricted by the surrounding circumstances to ex¬ 
plaining a sudden intimacy of short duration, counsel and 
appellant sought to soften its blatancv by rhetorical sug¬ 
gestions of intimacy. On occasion, in examining the appel¬ 
lant, but not the complainant, defense counsel referred to 
her by her first name, “Alice” (R. 392, 393). This w T as 
after defense counsel had elicited from Officer Yuter that 
neither before nor after his confrontation with his victim 
did he refer to her by her first name (R. 236). Appellant 
persisted in this practice throughout his examination. 7 

There was no suggestion in the record that the complain¬ 
ant was other than a person of the highest reputation. With¬ 
out a pretense of going into particulars during the pro¬ 
tracted cross-examination of the complainant, the appel¬ 
lant when he took the stand portrayed the complainant as 
the aggressor and as a woman abandoned in speech and 
action. 8 


reason to expect him between three and four A.M. (R. 454). He 
allegedly had been told she had a roommate, and had not inquired 
whether the latter would be home (R. 440, 441). So if this con¬ 
versation had taken place he would not have known his victim was 
alone in her one-bedroom apartment at this unseasonable hour unless 
he had shined his flashlight through the blind. 

7 R. 381, 393. 410, 412, 415-417, 419, 434. 451, 455, 464, 483-484. 

H Appellant testified that during the short time he was there the 
following happened: Miss Vande Sandt opened the kitchen door, 
told him to come in and be quiet (R. 393, 394). “In the hallway 
she put her arms around me . . . Then she told me, ‘Not here,’ 
and she walked into her bedroom” (R. 395). She went to her 
closet, took off her robe, and paraded in the nude before him to the 


Appellant would not admit hearing a scream • or that he 
fled, but conceded that he left without notice, leaving his 
knife. According to him the complainant left the room 
quietly; he thought that maybe Miss Vande Sandt’s room¬ 
mate “ . . . was in the living room waiting for her and I 
decided, being a married man, it was a good time to leave 
. . .” (R. 402, 469, 470). Appellant’s testimony that com¬ 
plainant “walked out” of the room and “didn’t yell for 
help” (R. 470), was in direct conflict with that of Mr. Man- 
delberg as well as complainant. In fact appellant let slip 
the phrase “After sh-e ran out of the room . . .” (R. 470). 

Asked bv defense counsel whv he admitted his guilt to his 
mother, appellant gave much the same reason “. . . it 
would have got back to my wife” (R. 422). Appellant 
claimed to have first divulged the alleged fact of consent to 
a lawyer when he was called before the United States Com¬ 
missioner on Tuesday, September fifteenth; there is only his 
word for that as no evidence was taken in preliminary hear¬ 
ing (R. 488, 487). 

In view of the appellant’s testimony, it is understandable 
that the defense questioned in argument only the veracity of 
Miss Vande Sandt, charitably characterizing the officers as 
“trying to tell the truth” (R. 551). 

The evidence, detailed above, demonstrated that the crime 
was committed by a housebreaker whom the complainant 
could not identify. The complainant’s testimony was not 
only in accordance with circumstances admitted by the de¬ 
fense but afforded their only logical explanation. The ac¬ 
tions of appellant resulting in discovery of the crime were 

bed (R. 394, 395, 458, 459). Appellant was standing ten feet away 
(R. 461). “She then laid on the bed and she asked me, ‘Now, what 
do you want?’ . . . And that is when I walked over by the bed 
and laid down beside her” (R. 396, 397). I . . . had my knife and 
my flashlight and laid it beside her” (R. 398). Appellant then re¬ 
lated additional alleged conversation indicating also that complain¬ 
ant was the aggressor in the sexual congress which ensued (R. 398, 
399). Afterwards she allegedly asked “. . . if I was satisfied . . .” 
(R. 399). 

9 Appellant did not testify, as claimed in the brief (p. 6), that 
“complainant. . . became very angry . . .” 
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the effect of fear induced by the brutal crime itself. There 
was not the slightest indication of a false charge, as she 
charged no one. Appellant’s ultimate identification was the 
result of mere chance, the leaving of an identifiable finger¬ 
print. Therefore, there is evident truth in the young lady’s 
words: “. . . there was a man in my apartment with a 
knife, and I didn’t see him while he was there. Every state¬ 
ment is true as I gave it” (R. 516). 

STATUTE INVOLVED 

31 Stat. 1322 (1901), as amended, 22 D. C. Code §2801 
(1951): 

Whoever has carnal knowledge of a female forcibly 
and against her will . . . shall be imprisoned for not 
more than thirty years: Provided, That in any case of 
rape the jury may add to their verdict, if it be guilty, 
the words “with the death penalty,” in which case the 
punishment shall be death by electrocution: Provided 
further, That if the jury fail to agree as to the punish¬ 
ment the verdict of guilty shall be received and the 
punishment shall be imprisonment as provided in this 
section. 

SUMMARY OF ARGUMENT 

I 

Appellant’s confession to the police was clearly admis¬ 
sible. His objection is based on the ground that although 
he had lunch, he had not had supper by 10 P.M. when he 
confessed and had little sleep the night before due to his 
concededly adulterous activities. Appellant seeks to invite 
error by raising for the first time on appeal the contention 
that his confession was induced by a promise to let him call 
his mother. Appellant’s theory at the trial was fully sub¬ 
mitted to the jury in accordance with an instruction pre¬ 
pared by the defense. 

Appellant claimed he lied to the police in order to keep 
his wife ignorant of the fact that he had an engagement 
with the complainant. This was a claim that the confession 
was testimoniallv untrustworthv for a reason not stemming 
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from any inducement on the part of the police and mani¬ 
festly raised a jury question. 

Appellant reiterated on the stand a confession he made 
to his mother. Additional details supplied the police were 
furnished by his admissions against interest on the stand 
and testimony of defense witnesses. Therefore, assuming 
error for argument, it was harmless. 

n 

The prosecutor remarked in argument on the belatedness 
of the appellant’s claim of consent and recommended to the 
jury that they apply their experience in life to the evalua¬ 
tion of the evidence that the complainant was in fear at the 
time of the crime, hysterical afterward, and showed emotion 
when protractedly examined as to the details of her ordeal. 

It is permissible to characterize a crime and point out 
its gravity. 

The evidence against the appellant was overwhelming 
and the record reflects that in an affirmative way the prose¬ 
cutor, during the course of the trial, sought to shield the 
appellant from prejudice. For example, the prosecutor 
gave a timely warning to defense counsel, at the bench, 
when the latter had posed a question to the arresting officer 
which would inevitably have brought forth an answer dam¬ 
aging appellant in the eyes of the jury. 

ARGUMENT 

I 

The Confession Was Clearly Admissible 

Appellant’s first argument (Br. 9) is that the “trial 
court erred in not excluding appellant’s confession as a 
matter of law”. 

It is noted preliminarily that the circumstances prior to 
the confession are not all summarized in the brief. It is 
reiterated that the appellant was “arrested on mere sus¬ 
picion” (Br. 4, 13). This is perhaps a deduction from the 
fact that the complainant did not see her assailant’s face 
and that the defendant was originally interrogated prior 
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to the identification of his fingerprint. However, the rec¬ 
ord shows the police had additional grounds for the arrest, 
the nature of which was not disclosed as the appellant, 
through experienced counsel, steadily declined the court’s 
repeated offer of a hearing in the absence of the jury 
(n. 2, supra). 

The generalization that appellant was “held incommuni¬ 
cado for a period of hours . . . All efforts by his family 
to reach him were futile” is also unwarranted on the record. 

The police released appellant at headquarters at eight 
P.M. the day of the crime, September 14, 1953, having 
apprehended him at his home at 6:30 P.M. (R. 215, 169). 
During this interval they had questioned him only a few 
minutes, as part of this time was consumed in transport¬ 
ing defendant from his home, in fingerprinting him, and in 
an errand of Officer Tutor’s on the way to headquarters 
(R. 212-215). 

More time was consumed in taking appellant halfway 
home when, as related in the counterstatement, the officers 
were ordered to return the appellant as identification of his 
fingerprint had been made. He was questioned shortly 
after nine and in about three quarters of an hour or an hour 
confessed (R. 293 et seq.). 

Thus the appellant was not held incommunicado, his 
mother being informed of the fact of his release, and there 
being only a short period of actual questioning. 

At the time that Officer Yuter had related the events 
leading up to the confession, appellant specifically denoted 
the grounds of his objection. These were the fact of inter¬ 
rogation and the assertion that the appellant had had little 
sleep the night of the crime and nothing to eat the day of 
his arrest (R. 176, 177). 

As to hunger, appellant testified that he had eaten lunch 
(R. 405). Concededly he had an opportunity to eat at home 
during the half hour before the police arrived at 6:30 P.M. 
(R. 405, 406). 

So the claim reduces itself to the assertion that appellant 
had missed his supper and had had little sleep as a result 
of liis activities, concededly adulterous (R. 54S), the night 
before. 
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Officer Mackie testified that appellant did not complain 
about being tired, and around 11:30 was given hamburgers 
and coffee (R. 314, 315). 

Appellant recites in bis brief, in accordance with his 
testimony at the trial (R. 422), a different motive for lying 
in that “. . . he admitted to the crime rather than tell the 
police the truth, namely, that he had a prearranged date 
with the complainant, because he did not want his wife to 
know that he had made such a date” (Br. 6). 

This claim of testimonial untrustworthiness of the con¬ 
fession involves no constitutional right of the appellant as it 
does not stem from any inducement on the part of the police. 
The claimed existence and operation of this motive to give 
an untruthful statement, therefore, manifestly raised an 
issue of fact to be determined by the jury in the light of all 
the circumstances. 

Appellant admitted on the stand he confessed to his 
mother, claiming to have lied to her for the same reason 
namely, “ ... I didn’t want my wife to know I had any¬ 
thing to do with the girl at all” (R. 422). No contention is 
made, of course, that appellant’s confession to his mother 
was involuntary. 

If the second confession is less comprehensive than the 
one to the police, much of the remainder is reported in ap¬ 
pellant’s testimony and in that of defense witnesses. Ap¬ 
pellant’s wife was put on by the defense to testify, (not 
only that in the early morning of the crime appellant 
dressed in blue denims, took a knife and flashlight, and was 
gone from the house a half hour), but that appellant told 
her he was going out to look for a prowler (R. 500, 501). 
This is duplicated in the confession given the police (Com¬ 
pare n. 3, supra). 

Also to be added are facts appellant admitted on the 
stand, partially summarized in the counterstatement. In 
the main these were not colorless details but constituted a 
series of admissions against interest, for example, the 
presence and ownership of the knife on the bed. 

Thus the confession to the police must be viewed in the 
light of the following: (1) appellant’s testimony that his 
motive for lying did not involve any activity on the part of 
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the police; (2) the existence of an independent confession 
as to which no inducement on the part of the police is 
claimed; (3) the augmentation of the latter by admissions 
against interest on the stand and testimony of defense wit¬ 
nesses. 

Assuming error purely for argument, it w*as harmless be¬ 
cause of the second confession, free of the error claimed, 
which appellant repeated on the stand. Details of the first 
confession emerged in essence in the course of defense testi¬ 
mony at the trial. Accord: Wheeler v. United States, 82 
U.S. App. D.C. 363, 36S, 165 F. 2d 225 (D.C. Cir. 1947), 
cert, denied 328 U.S. 829 (1948). 

As more fully developed below’, the contention that the 
confession w’as induced by a promise is raised for the first 
time on appeal. It was neither urged to the court below r as 
a ground of objection to the confession, 10 nor w*as it argued 
to the jury. Error, which is not conceded, w T as invited as 
the contention is not contained in a defense instruction read 
to the jury, itemizing circumstances w’hich the appellant felt 
the jury should consider in determining voluntariness. 
Compliance wuth the requirement that objections be dis¬ 
tinctly raised is of special importance where the defense re¬ 
fused the repeated offers of the court to hear the evidence 
outside the presence of the jury. Furthermore, failure to 
urge this contention must be considered in the light of ap¬ 
pellant’s own testimony that no promise w’as made to him. 

Objection was made to the confession on the grounds that 
appellant was tired and hungry (R. 176, 177). After the 
conclusion of Officer Yuter’s testimony appellant added that 
the officers i( denied the defendant the right to call his home” 
(R. 248; emphasis supplied). It was not then or subse¬ 
quently claimed that a promise to call his mother induced 
the confession. In fact, in answer to direct questions of his 
counsel, appellant testified to the contrary. 


10 A defendant must make “known to the court the action he 
desires the court to take or his objection to the action of the court 
and the grounds therefor . . .”. Fed. R. Crim. P. 51 (emphasis 
supplied). 
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11 By Mr. Margolius: 

Q. Let me ask you this: Was there anything said 
about calling your mother? 

A. Yes, I asked them several times to call my mother. 

Q. What did they say about that? 

A. They didn’t say nothing. 

Q. Did they let you call your mother? 

A. No.” (R. 412, 413). 

In argument defense counsel merely stated appellant was 
“denied every opportunity” “to call his mother” (R. 546). 
Appellant’s instruction number 8, read in haec verba by the 
court, recites in part: 

“Defendant’s contention is that whatever statements 
were made by him were not made voluntarily but were 
the result of physical and mental coercion caused by 
hunger, weariness and refusal by the police to permit 
him to contact his mother” (R. 595; emphasis sup¬ 
plied). 

It is thus apparent that appellant claims error which he 
himself invited in raising for the first time on appeal the 
contention that the confession was induced by a promise. 
The issue is raised in the fact of a most fair and painstaking 
submission of the issue to the jury in the court’s charge (R. 
593 et seq.), in the course of which the jury were repeatedly 
reminded that the burden was on the Government to prove 
voluntariness beyond a reasonable doubt and that oral con¬ 
fessions should be “received with caution and scrutinized 
with care” (R. 595). 

As appellant denied any promise was made, the confes¬ 
sion, under the West case relied on by the appellant, the 
issue of voluntariness was one for the jury to determine 
“ ‘upon the whole evidence’ ”. West v. United States, 20 
App. D.C. 347, 352 (D.C. Cir. 1902); Tyler v. United States, 
90 U.S. App. D.C. 2,193 F. 2d 24 (D.C. Cir. 1951). 

In the West case, this Court followed Bram v. United 
States, 168 U.S. 532 (1897). It is to be noted that in the 
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Bram case the Court found an implied promise of substan¬ 
tial benefit to the defendant bearing relation to the dis¬ 
position of the case against him. What was claimed as an 
inducement here was not a bait proposed by the officers but 
a mere response to a request of appellant offering him no 
liope or favor in relation to the crime charged. Such col¬ 
lateral favors have been held immaterial. The principle is 
referred to in Curry v. State, 203 Ala. 239, 82 So. 489 (1919), 
also cited by appellant. 

The Bram case has been more recently cited as an instance 
of a confession rejected because of coercion. Ashcraft v. 
Tennessee, 322 I". S. 143, 154 n.9 (1944). Among the facts 
emphasized by the Court in the Bram case was that the de¬ 
fendant. having been kept in irons, was interrogated while 
stripped or being stripped of his garments. The case has 
invited distinction in the light of the elements of physical 
coercion present therein. E.g., Martin v. United States, 166 
F.2d 76 (4th Cir. 1948). 

Appellant concedes (Br. 13) that “there is no general 
formula for establishing the voluntariness of a confession, 
each case being determined upon its own facts.’’ It is re¬ 
spectfully submitted that the instant case does not fit the 
pattern of prejudice noted by the Court in the cases cited 
by the appellant. Appellant denied any promise and claimed 
his confessions, including one not made to the authorities, 
were untrustworthv because of the workings of his own 
guilty mind. The record bespeaks the forbearance of the 
officers in his regard. 

II 

Argument Did Not Prejudice Appellant 

Appellant’s second argument is that the prosecutor in¬ 
dulged in inflammatory argument prejudicial to him (Br. 
14). He objects: (1) to reference in argument to the “fam¬ 
ilies, wives and daughters of the jurors”; (2) to comments 
concerning the defense of consent, including its belated¬ 
ness ; (3) to an appeal by the prosecutor to the sense of duty 
of the jurors (Br. 15). 

In support of his argument appellant refers (Br. 14) to 
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excerpts set forth in his statement of facts (Br. 7, 8). These 
quotations are taken out of a context showing them respon¬ 
sive to issues raised at the trial or in argument. 

A prosecutor may request the jury to apply their com¬ 
mon sense and experience in life to their evaluation of tes¬ 
timony. The observed attitude of witnesses on the stand is 
“certainly subject to comment by counsel for both parties. 11 
The prosecutor may characterize the crime in accordance 
with his theory and may point out its gravity. 12 

To support the contention that the prosecutor made im¬ 
proper reference to the families of jurors appellant sets 
forth (Br. 8) the following statement: “ ... I want to im¬ 
press upon you this girl is lying in her own bed, in her own 
home ... as I say, if you lived in that neighborhood it could 
have just as well been one member of your family ...” 

It will be recalled that the defense was consent. The 
statement objected to appears at page 542 of the record. 
It was part of a summation by the prosecutor dealing with 
the state of mind of the complainant during the crime. “... 
getting back to this girl and her feeling as it existed that 
morning, "was she justified in feeling that this defendant 
might kill her? Was she justified in feeling that if she re¬ 
sisted him he might go to the extreme and take her life? 
. . . ” (R. 541, 542). 

This comment was supported by the evidence showing ap¬ 
pellant to be an armed prowler, equipped with the clothing 
and tools of the burglar. 13 

11 Pritchett v. United States. 87 U.S. App. D.C. 374, 376, 185 F.2d 
438 (D.C. Cir. 1950), cert, denied . 341 U.S. 905 (1951). 

12 Harris v. United States, 63 App. D.C. 232, 71 F.2d 532 (D.C. 
Cir. 1934), cert, denied 293 U.S. 581 (1934). Under the circum¬ 
stances surrounding a shot-gun murder, it was held that there was 
no error where the prosecutor . . in his closing argument to the 
jury stated that the murder was a typical gangster murder and 
the defendant was a typical gangster.” Id. at 235. 

13 Cf. Thistle v. People, 119 Colo. 1, 199 P.2d 642 (1948) (affirm¬ 
ing conviction of burglary). “Unquestioned evidence established 
that a young married woman . . . whose husband was then absent 
in Denver, was sleeping soundly in her quonset hut near Grand 
Junction when, shortly after 11:00 P.M., she discovered a naked 
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The other reference to jurors’ families (Br. 7, 8) is a re¬ 
quest by the prosecutor that the jurors consider what their 
own “frame of mind” would be upon being notified of such 
a crime if the victim were a relative. In context this was 
part of a comment on the fact that immediately after the 
crime the complainant was hysterical and showed emotion 
on the stand during her protracted examination 14 (R. 528, 
529). 

Appellant (Br. 19) cites People v. Hoover , 243 Mich. 534, 
220 N.W. 702 (192S) to support his argument that “Per¬ 
sonal reference to jurors and to the families of jurors is a 
dangerous mode of argument which should be condemned” 
(Br. 19). The decision is inapposite. 13 

The argument is one appealing to the experience of the 
jurors in that the deed was one which, if calculated to unset¬ 
tle those related to the complainant, would of necessity be 
more shocking to the victim herself. It is in direct answer to 


man in her bed. She very soon ascertained it was not her husband. 
The intruder was endeavoring to take liberties with her and she 
was obliged to use force and the subterfuge of a call to the toilet 
to temporarily escape. She rushed to a telephone and called a 
member of her family for help. Thus warned the would-be rapist 
apparently made a hasty exit. All this in the dark . . . Thus the 
crime was established beyond doubt as having been committed by 
someone. There remains but the question of identity.” Id. at 642. 
643. The Court had occasion to remark “the law is not yet so 
ignorant of human motives, or so blind to their ordinary manifesta¬ 
tions. as to excuse such a performance . . .” Id at 644. 

14 The jury, during the examination of the complainant, had an 
opportunity to observe, as the court had occasion to point out at 
the bench, that the complainant had “been overcome twice with 
emotion” (R. 513). Counsel had then remarked “I don’t think 
she was hysterical. I have a different word for it.” Ibid. He later 
argued to the jury “I don’t sec her break down. I saw the act of 
a neurotic woman” (R. 571). “She is afraid of herself and her own 
perjury . . .” (R. 571, 572). 

15 A conviction of indecent assault upon a minor was reversed 
because the prosecutor drew unwarranted inferences from the 
“legitimate vocations” of the defendant, urging upon the jury that 
as the defendant was an auctioneer, he was “brassy” and as a 
“cattle breeder ... his mind is on breeding and sexual matters.” 
Id. at 703. 
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argument, for which appellant’s testimony laid the ground¬ 
work, that complainant ’s cries of rape were motivated by 
spite (R. 569). From an unwarranted inference of defense 
counsel in argument below it has incorrectly burgeoned 
here as testimony of the appellant that complainant became 
angry; appellant did not testify to this fact below (n. 9, 
supra.) 

Appellant refers (Br. 7) to remarks of the prosecutor ap¬ 
pearing in the record at page 526 and 527 with reference to 
appellant’s belated claim of consent. In context, this was 
an argument addressed to the credibility of appellant’s 
testimony: “Do you believe the defendant when he tells you 
he was invited to the apartment by this girl?” (R. 526). 

Appellant argues (Br. 19) “A defendant has a right to re¬ 
main silent ...” and cites People v. Talle, 111 Cal. 2d 677, 
245 P.2d 633 (1952), where the prosecution, calling the 
defendant as a witness, deprived him of his privelege 
against self-incrimination. Even -where a defendant does 
not take the stand, there may be comment on an unnatural 
failure to produce witnesses; and after he does take the 
stand the belatedness of his testimony is open to comment. 
Price v. United States, 14 App. D.C. 391 (D.C. Cir. 1899); 
Tomlinson v. United States, 68 App. D.C. 106, 93 F.2d 652 
(D.C. Cir., 1937), cert, denied 303 U.S. 646 (1938). 

Belatedness of outcry or complaint has long been held 
to have special significance in rape cases as affecting the 
issues of credibility as well as consent. The reverse of the 
coin is the miscreant’s conduct upon confrontation with 
the prosecutrix. Ewing v. United States, 77 U.S. App. D.C. 
14, 17, 135 F. 2d 633 (D.C. Cir. 1942), cert, denied 318 U.S. 
776 (1943). 

Therefore, the prosecutor’s remarks must be considered 
in apposition with appellant’s failure at the confrontation 
to claim that he had been invited or had known the com¬ 
plainant before. Further, it will be recalled that appellant’s 

testimonv dovetailed almost exactlv with that of the com- 
* * 

plainant in a course of explaining every circumstance, in¬ 
cluding the dagger in the bed. There is also the evidence 
that appellant at first denied his guilt and was released 
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until the identification of his fingerprint induced his con¬ 
fession. 

If the prosecutor’s remarks were hard, they must be 
viewed in the light of the protracted examination of the 
complainant initially suggesting mistaken identity, and the 
subsequent uncorroborated testimony of the appellant por¬ 
traying the complainant as a most abandoned person. 

There is left but the objection that the prosecutor ap¬ 
pealed to the sense of duty of the jurors (Br. 8). This was 
no more than “a severe denunciation of the crime and 
conduct of the defendant, followed by an. impassioned 
appeal for his conviction,” not requiring reversal. Funk 
v. United States. 16 App. D.C. 478 (D.C. Cir. 1900). 

Appellant (Br. 18) adverts to the principle recognized 
in the Berger case that where misconduct in argument is 
claimed, “strong” or “overwhelming” evidence of guilt 
justifies the court in assuming the non-existence of preju¬ 
dice. Berger v. United States, 295 U.S. 78, 89 (1935). The 
record, he asserts, shows “inherent weaknesses” in the 
Government’s case (Br. 15,16). 

Identification here was made possible by the chance leav¬ 
ing of a single fingerprint. Prior to this identification the 
police had in fact released appellant upon his claim of 
alibi. This devastating turning point led him to claim 
consent long after his confrontation with appellant and 
his confession to his mother. 

In the Ewing case the court found evidence of consent 
sufficient even where independent circumstances “tended 
to support appellant’s version.” Ewing v. United States, 
77 U.S. App. D.C. 14, 17, 135 F.2d 633 (D.C. Cir. 1942), 
cert, denied 318 U. S. 776 (1943). It is therefore contended 
that the evidence in the instance case is much stronger. 
Here there were no independent circumstances favoring ap¬ 
pellant. On the contrary, appellant relied on a process of 
explaining those offered by the Government. Each such 
circumstance standing alone tended to show guilt, and the 
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piling up of explanations, some involving at least double 
lies, 16 augmented the geometrical force of the proof. 

Like the Ewing case, there was proof “that force was 
used against the ... door, making a new break in the already 
defective lock, with no other evidence to explain the new 
condition,” and medical evidence of coition. Id. at 17. 

Unlike the Ewing case, where appellant and prosecutrix 
were acquainted, in the instant case there was only appel¬ 
lant’s word, strong circumstances corroborating complain¬ 
ant’s testimony that they had never met. In the Ewing case 
witnesses had no opportunity to observe complainant’s 
“nervous and distraught condition” until the following day; 
complaint was not made to the police for twenty-four hours. 
In the Ewing case “There was an entire absence of proof 
of any motive on her part to charge appellant with the 
offense other than the reason she gave. ...” Ibid. In the 
instant case the complainant made no charge at all, and 
could identify no one, the fact of the crime becoming known 
solely by her precipitant and immediate flight. 

As the Ewing case points out, the “dread of near murder” 
is no longer required to establish lack of consent, but it was 
shown here. Id. at 16, n.l. Further, unlike the Ewing case, 
appellant confessed his guilt to his mother. 

It is submitted that the case against appellant was over¬ 
whelming. Time, place and circumstances indicated the 
rape was accomplished under conditions constituting clas¬ 
sical burglary. The crime was in the category of those fre¬ 
quently unsolved because the victim is left either dead or 
otherwise unable to identify the perpetrator. Not having 
had to use the knife, appellant when cornered resorted to a 
belated assassination of character. 

In the Berger case, not only was the evidence weak but 

16 For example, in his confession appellant explained his wearing 
thick sponge-soled shoes and carrying a deadly weapon and a flash¬ 
light on the ground that he wished to surprise a prowler who had 
disturbed his sleep (n. 3, supra). On the stand he claimed this story 
was a fabrication he had devised to explain to his wife why he had 
to leave in the early hours of the morning (R. 388, 389). 
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there was persistent misconduct throughout the course of 
the trial. It is significant that on the instant record the 
prosecution sought to avoid prejudice to appellant. 

It ■will be recalled that the defense repeatedly rejected 
offers of the court to take testimony on the voluntariness of 
the confession outside the presence of the jury (R. 177). 
Later, 'when defense counsel asked the arresting officer 
“Why did you assume it was somebody in the area?” 
(R. 205), the prosecutor at the bench informed the defense 
of the existence of information by the police which, though 
responsive, w’ould prejudice the appellant in the eyes of the 
jury (R. 206). Defense counsel acted on this advice and an¬ 
nounced he would henceforth lead the witness (R. 206). 
Thus the prosecutor led the defense from a pitfall of its 
own devising. 

It is therefore submitted that in context and in the light 
of the record the prosecutor’s remarks afford no ground 
for reversal. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Leo A. Rover, 

United States Attorney. 

Lewis Carroll, 

Arthur J. McLaughlin, 

John D. Lane, 

Assistant United States Attorneys. 
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